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Professor Latane. With reference to the Mexican Claims Com- 
mission of 1868, there was rather a curious distinction drawn. They 
held that where a man had made a declaration of citizenship and 
of his intention to hecome a citizen, but had not carried it out, he 
was not entitled to recover ; but that where he had made the declara- 
tion and subsequently to the time when the claim arose he had per- 
fected his citizenship he was entitled to recover. 

Mr. Ralston. Just a word on that point. One or two of the 
earlier decisions of the Mexican Commission did recognize the right 
to recover upon the part of one who had merely made a declaration 
of intention ; but I think that beyond those one or two decisions the 
precedent was never followed in the commission. I may say that 
the position taken in the commissions may prove somewhat interest- 
ing to us in the future in determining the status or possible status 
of the inhabitants of Porto Rico, who are not recognized as citizens 
of the United States, but are persons entitled to the protection of 
the United States. 

The Chairman. Are there any further remarks upon the sub- 
ject of the papers just read ? If not, we will advance to the second 
question for the evening, which is The effect of the unfriendly act 
or inequitable conduct of the citizen upon the right to protection, and 
on that subject we will have the pleasure of hearing from Prof. 
Theodore S. Woolsey. 

ADDRESS OF PROF. THEODORE S. WOOLSEY,, OF TALE UNIVERSITY, 

ON 

The Effect of the Unfriendly Act or Inequitable Conduct of the 
Citizen upon the Bight to Protection. 

Allegiance and protection, as we shall be reminded more than 
once during this meeting, are correlative. 

They are correlated in that each implies an obligation, but with 
this -difference, that whereas the duty of fidelity involved in alle- 
giance is absolute and unconditional, the duty of the state to protect 
the person and property of its subject abroad is not absolute, but 
may be conditional in a variety of ways. 
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Thus if protection, bids fair to imperil the life or vital interests 
of the state, the less interest must be sacrificed to the greater, and 
protection must he limited to a small and safe quantity. Hayti, 
protecting by force, one of her subjects in Germany from a real or 
fancied injustice, woiild be an example of what is meant. 

Again, if the wrong suffered is so insignificant as to be out of pro- 
portion to the governmental effort involved, a state will refuse its 
protection. This is the dictate of common sense. 

Or if the claimant has failed to use the means of redress given 
him by the courts of the state where the wrong has been committed, 
his own government will stay its hand. Protection is not yet due. 

Our own government also denies protection to those citizens who 
by reason of long residence abroad, nonpayment of taxes at home, 
the education and settlement of their children out of the country, 
or any fact which is to be fairly construed as self expatriation — as 
a denial of allegiance by nonperformance of its duties — have sev- 
ered the tie which bound them. And in the case of naturalized 
citizens returning to their country of origin, this expatriation is 
comparatively quick and easy. Two years time will effect it by the 
specific treaty with the ISTorth German Union of 1868, and under 
the general act approved March 2, 1907. 

There is one more ease where protection is usually denied, 
namely, if the subject takes part in a war between states with which 
his own country is at peace. Here, in violation of the obligations 
of neutrality, he takes his life in his own hands and his protector 
is relieved of its obligation. 

Thus much I premise without citing authority, first to show how 
very varied are the instances where protection is not due or at least 
is not customarily given, and, second, to ask whether still another 
such deprivation may result from impropriety of conduct on the 
part of the subject. 

Let us examine this question in the conventional fashion, first 
in the light of reason, second as governed by precedent. And a 
few publicists have expressed themselves more or less directly on 
the point at issue with dicta not to be overlooked. 

We assume that a man has voluntarily placed himself under the 
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jurisdiction of a foreign state. That state may attack his property 
relations or his person. In the first case we meet a condition which 
is sufficiently familiar: a broken contract, property confiscated, un- 
usual taxation, trade discrimination, judicial remedy denied. Unless 
such an attack upon his property rights is intended as a penalty for 
a personal act, confiscation to punish for insurrection for instance, 
it is not germane to the present inquiry. If it is such a penalty, it 
' will probably be in lieu of personal pains and to be similarly judged, 
so that we may narrow our topic still further by assuming that an 
offensive act has called forth a personal punishment. Is the pro- 
tection of the offender's government still due or is it forfeited ? 

Here the nature of the act is all important. If I preach Protest- 
antism in Spain or democratic ideals in Russia as abstract princi- 
ples, and in so doing violate no law, I should not be punished for 
an honest expression of belief. If I denounce dictatorships in Vene- 
zuela, still abstractly, I should be borne with. But if I do any of 
these things in such wise as to attack established government, that 
is another matter, for the national right of self-defense is paramount 
to my right to advocate a political or social ideal. The foreign 
anarchist who attacks established order in Chicago may be abso- 
lutely sincere; but if the result, even the unintended result, be to 
encourage bomb throwing, it is a case for police suppression, and 
the protection of his government would be misplaced. 

Still clearer is the case of the alien who conspires against a gov- 
ernment and seeks to overthrow it by force. His movement may 
gain the distinction of a recognized belligerency. In such a legal- 
ized form of Avar, as has been said, the adventurer is alone responsi- 
ble for the risks which he has assumed. But if the contest is limited 
to mere insurgency, it is hard to predicate greater immunity. The 
alien revolutionary can have no right to attack a government which 
the native revolutionary has not. He is not of a privileged class. 
This is reasonable if he visits the state to attack it. Should he dwell 
in it for a time and acquire domicile, the case against him is cer- 
tanly not weakened thereby. But suppose, instead of favor, he finds 
prejudice, and on the ground of his nationality; instead of better 
treatment than the native, he gets worse. In case of. such discrimina- 
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fcion we may reason in two ways. We may say that the alien who 
conspires against the government of his residence is a pure mischief- 
maker and in no case a patriot. He had the world to choose from, 
but elected to come to this spot. He abused the hospitality given 
him. His conduct is without excuse because based upon no legiti- 
mate motive. He should be worse treated than the native whom 
leniency may turn to repentance. Or we may say that if his treat- 
ment argues an unfriendly disposition toward the state to which ho 
owes allegiance, that state may resent the fact, and will do so by 
trying to protect him from the thi-eatened consequences. Or, as 
Wharton expresses it, " Citizens of the United States when abroad, 
will be protected from discrimination aimed at them on account of 
their nationality." (II, p. 700.) 

To the writer it appears that such protection is legitimate and 
due, but only when the prejudice on the score of his nationality is 
beyond question; moreover, that such prejudice can not be reason- 
ably inferred from severities in one case. After several instances 
of such discrimination have occurred against men of the same 
nationality, the bias is clear and may be resented. So long, how- 
ever, as all alien revolutionaries are treated like the native or are 
treated alike, protection is not due. Yet to this conclusion there 
must be exception if the severities are in violation of humanity. 
During the two Cuban insurrections, had Spain threatened to execute 
all aliens captured in service under the Cuban flag, their govern- 
ments should have protected them. It would have been a barbarity 
not to be excused because aimed at all nationalities alike. But 
closer imprisonment or refusal to parole, applied to the alien and 
not to the native, would have been justified unless visited upon 
Americans alone. The Yirginius, captured off the Cuban coast in 
1873, is a case in point. Her crew, British and American alike, 
day by day were court-martialed and shot until a British officer in 
Santiago harbor, with his guns trained on the town, stopped the 
brutal process and gave protection to the survivors for humanity's 
sake. As for our own people, there was a violation not only of 
humanity, but also of Article VII of the Treaty of 1795, which pro- 
vided reciprocally for free access to the courts of justice and for 
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right of counsel. This provision was specifically restated in the 
Protocol of 1877, " except for those captured with arms in their 
hands." So that in the Competitor case in 1896, through the in- 
sistance of Mr. Olney, the Virginius barharities were not repeated. 
Had no such treaty or protocol existed; had the crew of the Vir- 
ginius, consisting of both British and American subjects, been sepa- 
rated into classes according to origin ; had the Americans alone been 
imprisoned, it would illustrate my point, justifying protection 
against inhumanity and against racial discrimination. 

Thus taking as typical the case of a foreign subject engaged in 
insurrection against the established government of a friendly state, 
I argue that: (1) he is liable to all the risks of the situation on a 
par with the native; (2) he may perhaps even be discriminated 
against because less excusable than the native; (3) yet by his treat- 
ment humanity must not be violated; (4) nor may he stand on a 
worse footing than other aliens, although self-defense will justify a 
good deal of severity. 

Let us stop here to cite a few opinions which bear upon what has 
been said: 

Oppenheim (I, p. 374) pronounces protection not a duty, but 
" absolutely in the discretion of every state." How pi-otection shall 
be afforded a subject, must take into account, " whether his behaviour 
has been provocative or not" (p. 375), and he adds that an alien is 
entitled to " equality before the law " with the citizen " as far as 
safety of person and property is concerned " (p. 376). 

Hall (5th ed., p. 279) allows a state to interfere in behalf of a 
subject abroad who voluntarily subjects himself to said foreign 
jurisdiction " only when those laws are not fairly administered, or 
when they provide no remedy for wrongs or when they are such 
* * * as to constitute grievous oppression." " When an injury 
or injustice is committed by the government itself, it is often idle to 
appeal to the courts: in such cases and in others in which the act 
of the government has been of a flagrant character, the right natu- 
rally arises of immediately exacting reparation by such means as 
may be appropriate." He adds that so much depends upon the 
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special circumstances of a case as to make it useless to lay down 
more than the very general principle. But when a subject of A 
is domiciled in B, " the right of his state to protect him is somewhat 
affected" (p. 282). 

Snow (p. 57) would shade the measure of protection according to 
the state which is its object. He classes states as " stable, weak, or 
barbarous." In weak states " citizens or subjects of one state merely 
entering into the military or naval service of a foreign country, do 
not thereby lose their citizenship; but if they engage in warlike 
measures or in an attack upon the government in whose jurisdiction 
they reside, they forfeit claim to the protection of their own 
government." 

These citations agree that protection is not an unvarying hard 
and fast obligation on the part of the state, but will depend upon 
circumstances and imply that one of these circumstances is the con- 
duct of the person seeking protection. They agree also in declining 
to lay down a specific rule to govern protection. 

"What, now, can we learn from precedent ? For reason without the 
backing of precedent is but a vain thing for guidance in a field of 
action where usage governs. Schouler relates the Ambrister-Arbuth- 
not affair as follows: Ambrister, an ex-lieutenant of British 
marines, and Arbuthnot, a shrewd old Scotch trader, were captured 
by Jackson in 1818 during the war with the Seminoles. Florida 
was still Spanish. These two men were charged with complicity in 
the Indian attack upon the United States, Ambrister having been 
taken in arms while the evidence against Arbuthnot was circum- 
stantial. They were tried by court-martial and condemned to death. 
This penalty was commuted by the court to stripes and imprison- 
ment in Ambrister's case. Nevertheless, Jackson executed both 
men on the ground that " an individual making war against the 
citizens of any other nation, the two nations being at peace, forfeits 
his allegiance and becomes an outlaw and pirate." I use Jackson's 
own language, which as a statement of law is hardly scientific or 
exact. 

The respective governments took up the case. These Indians had 
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committed atrocities, had massacred women and children, and it was 
believed that the two British subjects had helped them to arms and 
incited them to action. Wharton says : 

Two important circumstances also are to be considered in form- 
ing otir estimate of the finding of the court. First, the members of 
the court were men of high character who from their participation 
in this very campaign were cognizant of the kind of warfare which 
the accused were charged with instigating; secondly, the British 
Government after a careful investigation of the facts, if not acqui- 
escing in the rightfulness of the action of the court-martial, at least 
made no complaint of it as involving a violation of international law. 
(■Wharton's Digest, Vol. Ill, p. 328.) 

While Adams, Secretary of State, declared that Jackson " might 
by the lawful and ordinary usages of war, have bang them both 
without the formality of a trial." 

But the British public was not so acquiescent as the British Gov- 
ernment, for, as Rush wrote, excitement ran high, stocks fell, Jack- 
son was tampooned and vilified and the American Government de- 
nounced. Lord Castlereagh told Bush afterward that war " might 
have been produced on this occasion if the ministry had but held up 
a finger." 

Here two subjects of one state entered another, joined in a savage 
fray against a third Avith which their own country was at peace, 
were captured, court-martialed and executed. But the fact that they 
had identified themselves with barbarous warfare gave less reason 
for protection, while the equality of the states involved made any- 
thing more than remonstrance a serious business, and policy may 
have outweighed other considerations. Still it was strange, if law 
was violated and wrong done, that not even remonstrance should have 
been offered; and one British writer declares that although Am- 
brister's punishment was atrocious, it was a question between Jack- 
son and his own government. 

So far as American filibusters are concerned, our government has 
declared its intention to let them take the consequences pretty 
explicitly. 

In 1849 President Taylor warned certain citizens reported to be 
bent upon an invasion of Cuba that they must not expect " the inter- 
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ference of this government in any form in their behalf, no matter 
to what extremities they may be reduced in consequence of their 
conduct." (Proclamation of August 11, 1849.) Two years later 
Fillmore used identical language. In 1887 Mr. Bayard, while Sec- 
retary of State, declared that " a party whose goods are confiscated 
as tainted with insurgency, can not claim compensation if he was 
himself implicated in such insurgency." (IFoore's Digest, III, p. 
T89.) 

The capture, court-martial, and summary execution of two Ameri- 
cans, Groce and Cannon, fighting on the side of the insurgents in 
Nicaragua, in November, 1909, bears a strong resemblance to the 
Ambrister-Arbuthnot case. As to two facts the writer is not in- 
formed. Were these men domiciled in Nicaragua, where one at least 
is said to have owned property? And did they, as charged by 
Zelaya, but denied by others, cany on war in an unusual or barbarous 
way? For purposes of argument, I assume that Zelaya's charge 
was false and that both men were under Estrada's orders, commis- 
sioned by him and fighting in a normal legitimate fashion. 

They seem to have been worse treated than their fellow insurgents 
who were natives, but was this discrimination on account of their 
nationality? It is unsafe, though pleasant, to generalize from a 
single instance. 

In this Nicaraguan episode, had these men fallen in battle, as 
young Osgood did in Cuba, or had they been imprisoned and their 
property confiscated, no objection could have been made. In view 
of what did happen the question is twofold. Was their execution 
by martial law in violation of humanity, unjustified by the laws of 
war ? Was it a proof of an unfriendly disposition toward the United 
States? Insurgents who carry on war in conformity with the rules 
of civilized warfare, are entitled to be treated in conformity with 
those rules. These men held commissions in the insurgent army 
which entitled them to be considered prisoners of war. To shoot 
them was to violate the laws of war. But that this barbarity was 
on account of their nationalitv is probably not susceptible of proof. 
On the first ground, according to this reasoning, protection, or fail- 
ing protection, reparation was due. 
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The execution of Camion and Groce was too speedy to make their 
protection feasible, but the Administration showed displeasure by 
giving the Nicaraguan Charge his papers, by demanding satisfaction, 
and by sending a force to Nicaraguan waters, all of which combined 
seems to have influenced Zelaya's resignation of the presidency and 
subsequent withdrawal. The 'United States Government announced 
as its last word its intention of holding " personally responsible the 
men who were to blame for the torture and execution " of its sub- 
jects. Whether this means the agents, the principal, or nothing at 
all, is not clear. 

These two precedents, so far as the action of the United States 
goes, are not in harmony. Our government justified the execution 
of one pair and denounced the execution of the other, under con- 
ditions not essentially dissimilar. My judgment is that Jackson 
erred, and that Zelaya followed a bad example. In both of these 
cases there was a substitution of trial by court-martial for trial by 
the civil courts. 

There is another class of cases o£ a less serious nature, which inci- 
dentally involve the topic we are discussing — protection as affected 
by misbehavior — in which the application of martial law to aliens 
in a disturbed time and region is likewise a factor. 

For example, one Carroll, a British subject, in 1862, had railed 
against the Northern Government in Baltimore and was arrested by 
the military authorities. In the correspondence with the British 
Government which ensued, it was agreed that Carroll should be re- 
leased if he would leave the country not to return during the con- 
tinuance of the rebellion. (Moore's Dig., II, 195.) 

Dubos, in New Orleans, a French subject, sought and got dam- 
ages because General Butler had imprisoned him in violation of 
the laws of war and of his own proclamation of martial law. The 
case of Le More was similarly treated. Both were under suspicion, 
but were too harshly treated and reparation made under the treaty 
of 1880. (Moore's Dig., II, 195, 196.) 

In 1895 a number of American citizens lent aid to a l-oyalist 
rising in Hawaii against the newly formed republic. They were 
arrested, tried under martial law and variously • sentenced. The 
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Unitpd States Government insisted that " martial law, though alter- 
ing the forms of justice, could not supersede justice itself, and de- 
manded stay of execution " until it had the chance to examine and 
approve the trial.. (Cleveland's Message of December 2, 1895.) 
The Hawaiian Minister of Foreign Affairs denied that a right of 
review belonged to this country, but the sentences were for the most 
part commuted. 

The Waller incident in Madagascar occurred also in 1895. Waller 
had been United States Consul at Tamatave, but was replaced, yet 
remained at the capital through its bombardment and capture by 
the French. 

Besides a technical offense, he was charged with trying to inflame 
the Hovas against the French and to furnish them with information 
of a military nature. He was tried and convicted by court-martial, 
his case examined by Mr. Eustis in Paris who reported, adversely, 
but finally his release was granted as an act of clemency. (Moore's 
Dig., II, p. 204 et seq.) 

In all these cases there was, or at least was charged, impropriety 
of conduct on the part of the individual, yet each government con- 
cerned carried protection to its subject so far as to examine the 
offense, the trial and the penalty, and almost uniformly it was able 
to modify the latter. 

To simplify this discussion, two extreme cases have been taken as 
typical. Is protection still due to one's subject, although found in 
arms trying to overturn a friendly power? Only, I venture to 
assert, when his treatment violates humanity or shows proof of 
national animosity. Even a diplomatic agent forfeits his immuni- 
ties if he conspires against the country to which he is accredited. 

But there are other cases where neither offense nor penalty are 
so grave, yet both are of a personal nature and raise much the same 
question. 

Our fishermen for a century have occasionally poached in Cana- 
dian coast waters and have suffered for so doing. And where they 
violate the provincial revenue laws they pay the penalty. The 
degree of protection given them is only such as will guarantee a just 
trial and fair treatment. Thus when the Canadian fishery patrol 
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in 1815 besides guarding closed waters, forbade also approach to 
within sixty miles of them, this unwarranted claim to jurisdiction 
over the high seas met with our protest and was withdrawn. 

That no subject of the United States within foreign jurisdiction, 
even if he wear its uniform, will be protected in a violation of the 
law is perfectly clear. Moore's Digest gives the case of a midship- 
man from the U. S. 8. Mohican landed in a Brazilian port who fired 
his pistol at one of his boatmen trying to desert. The young officer 
was first arrested, then discharged with a reprimand. Of this his 
captain complained as an offense to his officer's dignity and to our 
flag. But our minister very sensibly doubted this view and ap- 
pealed to Washington. Mr. Seward replied — this was in 1867 — 
that the midshipman's act " was a breach of the peace, offensive to 
the dignity of Brazil, which the government of that country may 
well expect the United States to disallow and censure. * * * 
The United States are not looking out for causes of complaint against 
foreign states." And if memory serves, two officers of our navy in 
a cafe in Venice misbehaved and escaped local penalties, not through 
the protection of their own, but by the grace of the Italian 
Government. 

In the assaults upon the seamen of the U. S. S. Baltimore, on 
shore leave in Valparaiso, the complaint of our government was that 
the seamen's conduct was exemplary, that the concerted attack upon 
them in several places showed hostility to our flag, and that the trial 
of the assailants was but half-hearted. Protection was justified and 
was given, though in a spirit and with a distrust of Chilean law 
and good faith which gave much offense. In punishing mob vio- 
lence to aliens, we are hardly in a position to throw stones. 

I think we may fairly conclude from the cases cited that the sub- 
ject of one state under the jurisdiction of another does not by im- 
propriety of conduct sin away his right to protection. It exists as 
before, though under the conditions which his country's policy may 
lay down. But it should be exercised not in exempting him from a 
penalty incurred, but rather in seeing that his trial is a fair one and 
that the treatment accorded him is neither inhuman nor aimed at 
his nationality. By reason, and by the opinions of writers so far 
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as they have expressed themselves, it is believed that this conclusion 
is confirmed. 

The Chairman-. The subject-matter of Professor Woolsey's in- 
teresting paper will be pursued by Mr. Arthxir K. Kuhn. 



ADDRESS OP JIB. ARTHUR K. KUHH, OR NEW YORK OTTY, 

OK 

The Effect of the Unfriendly Act or Inequitable Conduct of the 
Citizen upon the Bight to Protection. 

Allegiance is' defined by David Dudley Field in his Draft Code of 
International Law (section 261) as "the obligation of fidelity and 
obedience which a person owes to the nation of which he is a mem- 
ber, or to its sovereign." At one time, by virtue of a rule of the 
common law, allegiance was perpetual, and the subject could no 
more sever the bond which united him to. the co\ratry of his alle- 
giance than the serf could move from the land to which he was 
bound by feudal law. The doctrine of allegiance to a particular 
sovereign in contradistinction to that of loyalty to a universal empire 
is itself of feudal origin. Under the influence of a feudal society, 
gradually crystalizing into independent sovereignties, the relation 
developed in mutuality (Cogordan, La Nationalite, p. 6) and the 
obligation of obedience, which it involved, was conceived as a sort of 
quid pro quo for the subject's reciprocal right to protection. 

Though it would be misleading to apply the ordinaiy principles 
of private contract to the public status existing between the stibject 
and the state, the very raison d'etre of the state is acknowledged to 
be protection, in the broadest sense, of the individuals composing it. 
It is for their happiness and welfare that the state exists. Thus, 
conceiving the state as a moral entity, we speak of its obligation of 
protection. As was said by Hubert Languet as early as 1579 (Vin- 
dicice contra tyrannos, cited in Hill, History of European Diplomacy, 
vol. II, p. 517) sovereignty is " not an honor but a trust, not an im- 
munity but a du'ty, not an exemption but a mission." 
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As we have said, the relationship of the subject to the state was 
once considered indissoluble without the cooperation of two elements, 
the act of the subject and the consent of the sovereign. In the 
United States to-day expatriation is declared to be " a natural and 
inherent right of all people " (Act of Congress, July 27, 1868, TJ. S. 
E. S., § 1999). The old rule was long ago abrogated in Great 
Britain as well, and the tendency of modern legislation elsewhere, 
as our president pointed out last night, seems definitely pointed in 
that direction (e. g., Belgium, Law of June 8, 1909). 

The subject to which I address myself is that of the effect of the 
unfriendly or hostile conduct of the citizen toward a foreign nation 
upon his right to protection by his own. By some act, formal or 
informal, particularly prescribed by the municipal law of the nation 
to which he owes allegiance, the subject may, by virtue of the doc- 
trine of voluntary expatriation, break the bond which unites him to 
that state and thus absolve it from all further obligation of protec- 
tion. As between the subject and the state, the national legislation 
alone decides the national character. The nature of some of that 
legislation has been discussed under Topic 2 of the Questionnaire. 
There we were dealing with a matter of status. Here we are not 
Under Topic 1, we have considered how far the citizen is deemed 
to have waived, by express stipulation, the right to protection within 
the territory of a foreign state. We are now to consider how far 
he may be deemed to have lost it through conduct equivalent to a 
waiver implied by law. 

It is important to distinguish sharply between the loss of national 
character, which is citizenship, and the loss of the right to protection, 
which is only one of the incidents of citizenship. The former con- 
stitutes a change of status ; the latter does not. 

It follows as a corollary to the equality of states and the comity 
that exists between them, that an act done against the peace or integ- 
rity of a foreign state, with which the native state is in amity and 
friendship, is an act disloyal to the native state. The doctrine was 
well expressed by Mr. Justice Taney rendering the opinion of our 
Supreme Court in Kennett v. Chambers, 14 BTow. (1852) 38, in an 
action to recover damages for the breach of a contract made prior to 
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the recognition of Texas in aid of the movement which culminated 
in its independence (at p. 50) : 

For as sovereignty resides in the people, every citizen is a portion 
of it. * * * And when that authority has plighted its faith to 
another nation, that there shall be peace and friendship between 
the citizens of the two countries, every citizen of the United States 
is equally and personally pledged. * * * And he can do no act, 
nor enter into any agreement to promote or encourage revolt or hos- 
tilities against the territories of a country with which our govern- 
ment is pledged by treaty to be at peace, without a breach of his 
duty as a citizen and the breach of the faith pledged to the foreign 
nation. And if he does so, he cannot claim the aid of a court of 
justice to enforce it. 

The doctrine has been repeatedly recognized in England (Thomp- 
son v. Powles, 1828, 2 Sim. 194; De Wutz v. Hendricks, 1824, 9 
Moore, 586), and contracts by which financial assistance is rendered 
to insurrectionary movements, no matter how far advanced, short of 
actual belligerency, are deemed " contrary to the law of nations " 
and against public policy (Lord 0. J. Best in De Wutz v. Hendricks, 
supra) . 

The significance of these decisions is that they judicially define 
the duty of the subject embraced in his allegiance, and withdraw 
from him, as a penalty for his violation of that duty, the protection 
and assistance afforded by the tribunals of his native state. 

If sxich be the attitude of the judiciary, it is but natural that 
where the citizen seeks to enlist the cooperation of the political 
department of his government, an equally rigorous test should be 
applied. For, where the even tenor of peaceful relations has been 
compromised by the act of the citizen, it is precisely the political 
department of the government upon which may ultimately fall the 
burden of diplomatic explanation or reconciliation. 

The following cases are illustrative of the doctrines maintained 
in our relations with foreign nations, where protection has been 
denied, in whole or in part, by reason of the unfriendly or hostile 
conduct of the citizen. 

One Tripler, a resident of Mexico during the French interven- 
tion, presented a claim against Mexico for losses suffered by him 
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during the disturbances of 1858. It was proved that he had fur- 
nished money and arms to the reactionists and had actively assisted 
the cause of the imperialists. The claim was dismissed by the arbi- 
trators to whom it was referred because, as stated in the opinion of 
Sir Edward Thornton, as Umpire, 

the claimant did not preserve that neutral character which was to 
be expected of him as a foreigner, and failing which, his government 
was not bound to support him. 1 

It is not essential that the trespass should have been committed 
upon the government against which the claim is made. Thus no 
compensation was awarded to the representatives of Captain Clark, 
an American citizen commissioned as a privateer in the service of 
the successful revolutionary party which afterwards constituted the 
Republic of Uruguay. In the course of hostilities with the parent 
state, he had gained certain prizes which were unlawfully seized by 
the Republic of Colombia, a neutral state. The claim was finally 
pressed against Ecuador, New Granada, and Venezuela as successor 
states. Though no unfriendly act had been committed by the tes- 
tator against Colombia, or its successor states, the claim was dis- 
allowed by reason of the violation of the neutrality of the United 
States toward Spain and Portugal who were no parties to the arbitra- 
tion at all. 

It would be against all public morality and against the policy of 
all legislation, if the United States should uphold or endeavor to 
enforce a claim founded on a violation of their own laws and treaties, 
and on the perpetration of outrages committed by an American citi- 
zen against the subjects and commerce of a friendly nation. 2 

Though the general principle has received broad recognition, 
much difficulty is encountered in the determination of a proper 
penalty for the violation. It is obvious that the foreign state will 
often be inclined to inflict a harsher penalty than the offense merits 
or the native state deems proper under the circumstances. 

In reviewing the court-martial against Arbuthnot and Ambrister, 

i Moore, International Arbitrations, pp. 2823-4. 

2 Opinion by Hassaurek, Commissioner, concurred in by Sir Frederick Bruce, 
Umpire. Moore, International Arbitrations, p. 2739. 

8 
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two British subjects captured in 1818 by United States forces, Gen- 
eral Jackson made the following rather startling pronouncement : 

It is an established principle of the law of nations, that any indi- 
vidual of a nation making war against the citizens of any other 
nation, they being at peace, forfeits his allegiance and becomes an 
outlaw and pirate. 3 

Arbuthnot was found guilty of " aiding and comforting the enemy 
and supplying them with the means of war ; " Ambrister, of " levy- 
ing war against the United States " by taking command of hostile 
Indians and ordering part of them " to give battle to an army of 
the United States." After a fair trial lasting two days, before a 
military court composed of officers of high rank, both prisoners were 
sentenced to be shot. The British Government, upon a careful in- 
vestigation of the facts, though not acquiescent, at least made no 
complaint of the sentence, or its execution, as constituting a viola- 
tion of international law. Feeling ran high in England, however; 
the United States was roundly denounced by the opposition in Parlia- 
ment, and Lord Castlereagh stated to our own Minister, Mr. Rush, 
that a war might have been produced between the United States and 
England " if the Ministry had but held up a finger." * 

The sentence can not be sustained upon the reasons advanced by 
Jackson. The subject of a peaceful neutral power does not forfeit 
his allegiance, or become an outlaw, by volunteering with a belliger- 
ent pursuant to the laws of Great Britain, of the United States, or 
of most other nations. It is true, the rule in France under the 
[Napoleonic code is otherwise (Code Civil, Art. 17). As we have 
said, allegiance results from a status created by national public law 
and can not be divested except pursuant to that law. It was the 
protection of the British Government which had been forfeited in 
the cases mentioned and that, too, only after the British Government 
had examined the facts for itself. The extreme sentence was mani- 
festly considered justifiable because of the savage nature of the war- 
fare in which the prisoners had engaged and for which they were 
partly responsible, and because the atrocities committed by the Indian 

s Wharton's International Law Digest, Sec. 348a. 
■» Wharton, ibid. 
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party demanded reprisals in kind. On this ground the sentence is 
sustainable. As "Wharton points out, such a struggle can not be 
denominated as war, but as an " organized system of assassination 
and rapine," according to which those inciting it may be regarded, 
not prisoners of war, but accessories before the fact. 

But hostile conduct to a friendly power will not always cause the 
parent state to completely disown its errant child. This was estab- 
lished by the awards in the arbitration with Mexico growing out of 
the so-called Zerman filibustering expedition in 1855. Though 
fully recognizing the unlawful character of the expedition under the 
laws of the United States and international law, the Umpire, Sir 
Edward Thornton, considered 

that the United States have a right to expect that one of their citi- 
zens, even when accused of crime against the laws of Mexico, should 
receive proper treatment at the hands of the authorities. 8 

Accordingly, in the cases of Dennison (Moore, Int. Arbitrations, 
p. 2758), Dolan (Ibid, p. 2767), and McGurdy (Ibid, p. 2769), 
though indemnity for the confiscation of the property of the prisoners 
was denied, awards were nevertheless made in ' compensation for 
the delay in bringing them to trial and for the unduly severe and 
cruel treatment to which they were subjected. Similarly, when the 
remedy resorted to is expulsion, it is generally recognized that 
though " the right of expulsion is absolute and inherent in the 
sovereignty of a state," nevertheless, even though the unfriendly act 
of the foreigner has rendered his expulsion a justifiable remedy on 
the part of the state, " it is to be accomplished with due regard to 
the convenience and the personal and property interests of the per- 
son expelled " (Mr. Olney, as Secretary of State, in the Hollander 
case, U. S. Foreign Relations, 1895, p. 775). The language of Mr. 
Olney in the Hollander case was specifically referred to and applied 
by the Italian- Venezuelan Commission in the Boffolo case (Vene- 
zuelan Arbitrations of 1903, Ralston's Report, p. 700) and by the 
Netherlands-Venezuelan Commission, in the Maal case (Ibid, p. 
915). 

b Moore, International Arbitrations, p. 2758 et seq. 
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The citizen's right of protection in such cases has obviously not 
been completely forfeited, though its force may have suffered what 
might he denominated as a partial paralysis by reason of the citizen's 
own conduct. This is especially true where the act of the citizen 
is not overt, but consists in conduct of indirect hostility, such as 
the publication of articles deemed unfriendly or seditious. It still 
remains the duty of the native state to insist that the punishment 
shall, in a measure, " fit the crime." 

Attelis, Marquis of Santangelo, a naturalized citizen of the United 
States, was expelled from Mexico in 1835 for publishing a periodical 
in which appeared certain articles unfriendly to Mexico and tend- 
ing " to ridicule the nation and plunge it into anarchy." The ex- 
pulsion was legal according to Mexican law and the commission to 
which the claim was referred so found. Notwithstanding this, an 
award was made because the penalty of expulsion was considered 
disproportionate to the gravity of the offense (Moore, Int. Arbitra- 
tions, p. 3334). A similar claim arose against the United States by 
reason of the imprisonment at New Orleans of one Dubos, a French 
citizen, by federal military officials during the Civil War, for pub- 
lishing a periodical devoted to " the instigation of treason and civil 
war against the United States." After a review of the facts, the 
arbitrators agreed that his arrest was justifiable in the first instance, 
but they awarded compensation because of the failure of the com- 
manding officer to grant a military commission (Moore, Int. Arbitra- 
tions, p. 3319). 

The duty of the citizen while within a foreign state in which an 
insurrection or civil war is in progress represents perhaps the most 
difficult phase of our topic. "Where the parties to a contest are two 
belligerent states, precedent, as well as the present conventional law 
under the Hague rules, requires that all persons forming part of 
an organized force, under an emblem, and carrying arms openly, 
are entitled, when captured, to be treated as prisoners of war (Eegu- 
lations respecting the laws and customs of war on land, Art. 1). 
The history of nearly all modern warfare records the participation 
of certain combatants of nationality foreign to either side. The 
experience in the wars to which the United States has been a party 
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is not essentially different in this regard. During the Revolution 
the British army contained large hodies of foreign auxiliaries and 
that of the United States was assisted hy French officers and men. 
In the Civil War, persons of foreign nationality were to be found 
on both sides of the contest. Where both parties enjoy belligerent 
rights, the conventional rules apply. But where one of the con- 
tending parties is without recognized belligerent character, the treat- 
ment to be accorded to captured persons or property is often a 
matter of much difficulty. The tendency of established government 
everywhere is to treat all rebels as outlaws or pirates, and because 
of the customary bitterness of internecine strife, it is particularly 
important that even culpable conduct of the citizen should not be 
deemed an absolute forfeiture of national protection. 

During the earlier stages of our own Civil War, Mr. Seward, as 
Secretary of State, claimed the right to treat privateersmen, com- 
missioned by the Confederate States, as mere pirates. Great Britain 
protested in strong terms and demanded that prisoners be given the 
rights of war upon the grounds of " reason, humanity and the prac- 
tice of nations " (Parliamentary Papers, 1862, North America, No. 
1, p. 137, cited in Wheaton, International Law, 1863, p. 253, note). 
The extreme position of Mr. Seward was soon rightly and fortunately 
abandoned. Pdquelme well says : 

This subjection to the law of nations is the more necessary in 
civil wars, since these, by nourishing more hatreds and resentments 
than foreign wars, require more the corrective of the law of nations 
in order to moderate their ravages. 8 

It is often difficult to discern precisely what constitutes a civil 
war, or a general insurrection. It is a fact for the political depart- 
ment to determine, and when so determined, constitutes what Dr. 
Wharton described as a "recognition of insurgency." It distin- 
guishes between lawlessness without warrant and the right of persons 
to strive for what they believe their right of governing themselves, 
sometimes denoted " the sacred right of revolution." It establishes 
a condition recognized by our Supreme Court in the case of the 

BElementos de Derecho Publico, Chap. 14, Tom. 1, p. 172; cited in Lawrence's 
Wheaton, p. 524. 
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Three Friends, 166 TJ. S. (1896), p. 1, and in Underbill v. Her- 
nandez, 168 U. S. (1897) 250, of war in the material sense as 
opposed to war in the legal sense. Neutral nations must remain 
neutral toward both parties to such a conflict. A citizen engaging 
on either side is guilty of a breach of that neutrality. By proclama- 
tion in 1849, President Taylor warned all citizens of the United 
States that when aiding the insurgents in Cuba they must not expect 
" interference of this government in any form on their behalf, no 
matter to what extremities they may be reduced in consequence of 
their conduct" (5 Richardson's Messages and Papers of the Presi- 
dents, p. 7). The extreme terms of this proclamation are not war- 
ranted either by diplomatic precedent or by the requirements of 
international obligation. President Cleveland, in 1895, issued a 
proclamation to accomplish a similar purpose, though in more 
measured terms (Ibid, Vol. 9, p. 591). 

Attention was directed anew to this phase of our topic in Novem- 
ber of last year (1909) when two citizens of the United States, 
Cannon and Groce, were shot to death upon the personal order of 
the chief executive of Nicaragua, after they had been captured in 
open warfare. Had they been killed in battle no claim could have 
prevailed either against the established government, in the event of 
confiscation or destruction of their property, or against the revolu- 
tionary party for services, in case it had prevailed (Young's case, 
Moore, Int. Arbitrations, p. 2752). According to President Taft's 
Annual Message : 

They were reported to have been regularly commissioned officers 
in the organized forces of a revolution which had continued many 
weeks and was in control of about half of the Republic, and as such, 
according to the modem enlightened practice of civilized nations, 
they were entitled to be dealt with as prisoners of war. 

The position thus taken by our President has been criticised by 
an English writer in the Law Magazine and Review (February, 
1910, p. 204) on the ground that the United States can not " treat a 
government at pleasure as a sovereign exercising municipal powers 
of repression, and as a combatant waging measured war with an 
equal." The writer seems to be unaware that the principle which 
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he opposes is recognized by the leading authorities of his own coun- 
try. Hall well says : 

As soon, it is said, as a considerable population is arrayed in arms 
with the professed object of attaining political ends, it resembles a 
state too nearly for it to be possible to treat individuals belonging 
to such population as criminals ; 7 * * * 

The drastic results of a recognition of complete belligerent rights, 
so ably summarized by Mr. John Bassett Moore (Forum, May, 1896, 
at p. 298) embracing the waiver of damage done to property by the 
insurrectionaries, submission to blockade, visitation, search and 
seizure, indicate the necessity of an intermediary status between 
mere brigandage and belligerent warfare. 

Furthermore, a nation owes no duty to a foreign state to take 
affirmative steps to prevent its citizens, qua individuals, from enlist- 
ing in a hostile army. It may well - be that the citizen becomes thus 
guilty of disloyalty to his native state, but if his noxious acts have 
been repressed with undue severity by the foreign state, it lies with 
the native state to judge how far its subject has lost the right to its 
protection. 

The only duly of the individual is to his own sovereign; and so 
distinctly is this the case, that acts done even with intent to injure 
a foreign state are only wrong in so far as they compromise the 
nation of which the individual is a member. 8 

Mr. Webster wrote to Mr. Thompson, our Minister to Mexico, April 
15, 1842, subsequent to the ill-fated Sante Fe expedition, that when 
American citizens were captured with the enemies of Mexico 

it is still the duty of this government to take so far a concern in 
their welfare, as to see that, as prisoners of war, they are treated 
according to the usage of modern times and civilized nations. 9 

Mr. Fish, while Secretary of State, wrote to Mr. Williams, our 
Minister to China, July 29, 1874, that citizens of the United States 
have a right to engage in the military service of foreign powers, 

* International Law, 6th ed., pp. 30-31. 

« Hall, Hid, p. 77. 

» Webster's Works, VI, p. 436. 
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Christian or non-Christian, and in such cases, while the Government 
of the United States will not take cognizance of their death in battle, 
it will expect 

that no unusual or inhuman punishment he inflicted upon any of 
its citizens who may be taken prisoners, but that they shall be 
treated according to the accepted rules of civilized warfare. 10 

We have seen in the Zerman case that the denial of justice may 
give rise to a right of reparation even though the citizen has other- 
wise forfeited his right to protection. We refer also to the famous 
case of The Virginius in which this doctrine was recognized by Spain 
through direct negotiation and agreement. The principle was, it 
is true, lost sight of by the Umpire, M. Bartholdi, in the Wyeth and 
Speakvian cases decided in 1876 (Moore, Int. Arb., p. 2777), a 
result to which the unmeasured language of President Taylor, in the 
proclamation already referred to, largely contributed, and on which, 
in fact, reliance in hcec verbi was laid by the advocates of Spain. 
We will not, however, intrench upon this branch of the main topic, 
as the same is to be discussed under its appropriate heading 
(Topic 5). 

We wish to conclude with the remark that culpability on the part 
of the citizen can not be predicated in law until some competent 
tribunal, military or otherwise, has spoken. To justify punishment 
without right of reparation on the ground of hostile conduct, by a 
determination of the facts nunc pro tunc, after the accused lies 
dead in the grave, does not appeal strongly to the American sense of 
justice, nor does it conform to that standard of equitable and humane 
conduct among nations which has come to be known, under certain 
sanctions, as international law. 

The CH-iiBMAsr. Are there any remarks on the papers just read 
or the subjects to which they refer? 

Prof. Woolset. I might say just a word. I can not, of course, 
guarantee that the account I gave of the court-martial of Groce and 
Cannon is accurate. I took it from the London Times. I chose 

io For. Rel. 1874, p. 300; cited 6 Moore, Digest of Int. Law, 920. 
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that source of information because it was presumably unprejudiced 
and is apt to be accurate. I can not guarantee it. 

Mr. Butler. We have listened with great pleasure to these very 
interesting and edifying papers. It occurs to me that the right of 
an alien, domiciled abroad, to a fair trial is almost on all fours with 
the question which constantly arises in the determination, by the 
highest court of this land, whether or not one party, in a State court, 
has been denied due process of law, under the Fourteenth Amend- 
ment. In such a case the guilt or innocence of the plaintiff in error 
is never taken into consideration. The question is whether the 
accused was granted a fair trial, in accordance with due process of 
law, as the same has been defined. 

If the case in which the accused has been convicted is one wholly 
within the cognizance of the State, and his trial has been in accord- 
ance with the State practice, the federal court does not interfere; 
but if in any way " due process of law," as defined, has been vio- 
lated, the accused is then granted a new trial. In all cases a hearing 
and an opportunity to have the crime presented with sufficient dis- 
tinctness to enable the accused to defend and to defend in accordance 
with the law of the locality, is the question. 

It seems to me that, under international law, almost the same rule 
should apply. As suggested by the last speaker, certainly the ques- 
tion of culpability can not be decided after the execution. The fair 
trial must precede execution. In fact, within the last ten days the 
Supreme Court has held a State statute to be illegal and unconstitu- 
tional because it required a railroad corporation to spend money on 
its roadbed on the application of any one of a certain class, whether 
it was reasonable or not, there being no opportunity in advance to 
enable the person against whom the charge was made to go before a 
proper tribunal and show that it was unreasonable, and if he did 
not do it he took the risk of being subjected to a penalty of some- 
thing like five hundred dollars a day. - That was held to be clearly 
unconstitutional and it was held that the opportunity to be heard 
must come before condemnation. 

In the case which has been discussed, and which is the recent and 
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most prominent in our minds, it seems that opportunity should have 
heen granted for a hearing, regardless of any question of expatria- 
tion or of protection ; that an opportunity should have heen given to 
those men to he heard hy some tribunal, either military or civil, in 
accordance with the law of the land. They should have had an 
opportunity to be heard and, if necessary, to appeal to the only 
power that could have given them protection. 

The Chairman. Are there any further remarks upon the ques- 
tion now before the Society ? If not, the Society will adjourn. 

Mr. Butlbe. Before adjournment, I would like again to refer 
to what I said this afternoon, to the effect that to-morrow at 12 
o'clock, in the chamber of the Supreme Court of the United States, 
the memorial exercises over the late Mr. Justice Brewer, who was 
originally one of us, and who at the time of his death was a con- 
tinuing vice-president, will be held, and I was asked to give notice 
of it at this meeting of the Society, so that the Society may attend 
and participate in the ceremonies. 

The Chairman. Mr. Justice Brewer was one of the original 
founders of the Society and an active participant in its organization. 
He was active in its affairs from the time of its organization until 
the time of his lamented death. ' Dr. Scott advises me that he was 
not only one of the founders of the Society, but he was the founder 
of the Journal. His memory, I am sure, will be regarded as sacred 
in the history of this Society and by all of those interested in the 
objects which this Society represents. 

If there is no further business before the Society it will adjourn. 

The Society thereupon adjourned until Saturday, April 30, 1910, 
at 10 o'clock a. m. 



